Introduction
This paper analyses how religious freedoms and religious feelings are accommodated within the rights of sexual minorities under Russian law, and how they shape the legal practice in cases concerning these minorities. While religious freedoms are enshrined in the Russian Constitution (the Constitution) and in the 1999 Law "On freedom of conscious", the Constitution guarantees moral and cultural pluralism, the secular character of the Russian state and its laws and prohibits any discrimination, including that based on sexual orientation. After the 2013 Pussy Riot case, the Russian parliament adopted a series of laws that set out to protect religious Some observers claim that court decisions in Russia are politically predetermined and that judges in fact have no choice but to follow the line of the ruling party. It might be true, at least partly, but we are unaware of any concrete empirical data confirming the overwhelming political bias of all Russian court decisions. Perhaps, such bias can be found in some headline cases, but it does not suffice to make a judgment about the entire court system. Our personal experience is that even if there are some politically motivated cases, they are few, and in the most cases the judge has the discretion to decide the case how she or he chooses. Given the impact of tradition and of religion on culture, it comes as no surprise that many judges are at default opined in favour of the doctrines of the major religious denominations and against the sexual minorities. point in the different historically founded rationalities of the courts in question, and how these are reflective of society, and of the general moods dominating this society. It can help reveal not so much individual motivations but societal and institutional developments, which can be made intelligible by exploring the contexts of certain judgments, and their impact on the rationalization of law in the context of contestation over defining the 'legal field'.
5 Decision-making processes in Russian courts can be thus considered not through the prism of a political analysis of respective influences, but in the light of a philosophical analysis (in the sense specified above) allowing us to assess these processes in the more general framework of social development and social control in Russia.
The balance between the societal values rooted in religious traditions and the liberal values that protect minorities against the arbitrary rule of the majority can be a litmus test that permits the evaluation of the extent to which the rule of law is efficient in Russia. 6 The main question will be: can minorities claim the full judicial protection of their rights which are enshrined in the Constitution and international treaties despite these rights contravening the established pattern which is rooted in the prevailing religious paradigms? This problem is present also in other countries with a relatively strong influence of religious traditions on the social life and mind-sets. Adhering to international standards of the protection of minorities, quite a few countries may in reality be unwilling to extend the full scope of such protection to some minorities that are stigmatized in the public opinion of their countries. Accommodating such stigmatised minorities is, therefore, also a practical choice for the government-it may undermine its legitimacy and cause a loss in support from the population. This choice is relevant not only for democratic countries where the outspoken support of minorities can lead to lost elections, but also for authoritarian countries which governments are, to a certain extent, dependent upon various conservative groups (clergy, tribal leaders, etc.). Often, so called limits of this balance, the statutory texts are insufficient, as the issue of the accommodation and protection of religious feelings concern the underlying social conventions that have been historically formed and that may hold the sway over mind-sets not only of ordinary people but also of legislators and judges.
We analyse the part of Russian law that regulates the rights of sexual minorities from the standpoint of the prevailing social philosophy in Russia with the ultimate purpose to understand and to explain the axiological background (i.e., the system of societal values) that underpins the legal regulation of sexual minority rights in the Russian Federation. The prevailing philosophy is understood as that which is promoted by the official media and in the discourse of the political leaders 7 and, according to sociological surveys, shared by the majority of the population. 8 (It is a separate question whether it is shared because it is officially promoted or it is promoted officially because it is supported by masses. 9 )
After the of Pussy Riot case in 2013 draft bills about the liability of those who insult the feelings of believers and propagate LGBT ideology were adopted in 2013, and this resulted in an indirect limitation of basic constitutional freedoms (first of all, those of conscience and of expression). This gave rise to abundant debates in the Russian scholarly literature devoted to the limits of moral regulation and to the interplay between religion and law, and between the Constitution, the law and judicial freedom. In the following, we will briefly scrutinize these developments, revealing their philosophical and historical background. In the absence of the relevant legislative rules, the judiciary has gradually coined an implicit rule which is contrary to that general principle: public performances, demonstrations and mass actions that touch on the issues of gender and sexuality are tolerated insofar as they do not contravene the established value standards. This reduces the equivocality of the Russian legal system, because such court practice is at odds with the Constitution in at least two ways. First, according to the prevalent legal doctrine and to constitutional law (Art. 120 of the Constitution), the task of the judges is to apply and never to create rules. This means that courts have no rulemaking power, and if trying to take possession of such power the judiciary would contravene the constitutional principle of separation of powers (Art. 10, 11 of the Constitution). Second, as we show below, constitutional law is favourable towards various minorities (be they religious, political, sexual, and so on), and in this respect the Constitution contains the anti-discriminatory principles that are common to Western constitutions.
Traditional values against posited legal rules
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What is at play here is not so much positive law (in the sense of constitutional and statutory law), but rather the informal constraints and regulations stemming from the societal environment and which are based on social conventions. These conventions in Russia, as in other countries where religion has a significant impact on the social sphere, are essentially conservative, banning from the public sphere any attempts to justify behaviour considered to be deviating from the established sexual and other patterns. Considering the judicial function from a sociological standpoint, one can assert that in their routine work judges tend to maintain and to reinforce these underlying conventions-lest they risk coming under social pressure and suffering from conventional sanctions. 21 Given the religious and traditionalist background of these conventions, such social control results in discrimination against minorities, sometimes contrary to the plain texts of the Constitution and of international law, this latter being formally accepted as an integral part of the Russian legal system and as prevailing over domestic statutory law. The statutes are simply silent on the rights of the LGBT community, which does not mean that there is no legal regulation at all. First, there are some statutory rules, which directly do not restrict sexual minorities, but which in reality negatively shape the limits of LGBT rights.
The Constitution, legal regulation and balancing traditional values in Russian law
Second, legal regulation everywhere is based not only on statutory texts, but also on a system 22 of implicit standards and patterns of 'normal' behaviour in the society. This is true also for
LGBT rights in Russia-their factual limits are formed by the social attitudes towards their sexual behaviour, 23 and this factuality is gradually transforming into normativity giving a kind of "customary law" that is not codified but influences both political and judicial decision-making.
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In Russian legalese this system of regulation is usually referred to as 'family values' or 'traditional values', and in law-enforcement practice it might be placed even above the constitutional law that may prescribe rules contrary to the 'tradition' or 'customs' of family life. 25 In this aspect, the 'living law' sometimes prevails over the 'law in books', and this with the approval of the political authorities and the popular majority, but with the disapproval of international organizations such as the ECtHR.
Russian law contains two statutory rules that are the most powerful constraint on the rights of sexual minorities to declare their sexual orientation, to provide argumentation for this orientation, and to foster public discussions on this topic. The first statutory rule usually serves as the normative justification for the prohibition of gay-pride parades and other LGBT public actions; the second is applied when LGBT activists are punished when attempting to organize such unauthorized actions. These rules are the following: (1) Art. 5 of Federal Law No. 436 as of 22 Perhaps, use of the term 'system' in plural is more adequate here, insofar as each social group can have and in reality has its own ethics. In this aspect, a regulatory system in a society is in fact a conglomerate of many ethical systems. 23 For an excellent analysis of the public opinion on homosexuality in Russia see: Alexander Kondakov, "Gomoseksual'nost' i obschestvennoe mnenie v Rossii: ot negativnykh otsenok do bezrazlichiia" ( 26 They all concern complaints brought by LGBT activists against municipal authorities reluctant to allow public actions of sexual minorities. And none of them were decided in favour of the presumed violators of rule (1). The courts tend to uphold the refusals on the basis of quite elementary logic-there is always the probability that in every public place where LGBT activists can gather together there will be at least one child passing by.
In fact, this signifies an absolute ban on LGBT public manifestations in population areas. Rule (2) is also uniformly applied by courts against LGBT activists. Courts interpret this rule in the sense that anyone who dares publicly assert that he is gay (issues of lesbianism are for a while not in the focus of social discussions and court trials) is to be punished for "gay-propaganda".
Analysis of this strange normative situation was undertaken in 2014 by the Russian Constitutional Court (RCC) which considered the constitutionality of Art. 6.21 of the CAO.
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Even finding this rule to be congruent with the Constitution, the court, taking into account the criticism of the ECtHR, called for a space for "unbiased public discussions about the status of sexual minorities and for an articulation of their position by the representatives of these minorities" and warned the lower courts against a "formalist approach" (para. 4). Nonetheless, our analysis of court practice in the Moscow region allows us to say that nothing has changed in the way the courts apply and interpret this rule after this 2014 decision. interests that are at stake in it. 29 This is the work of judges in any developed civil-law society, and Russia is not an exception to this rule (some ideological differences notwithstanding). 30 Here the distinction refers to the that made in comparative law between common-law and civil-law systems, on the one hand, and countries with religious or customary law, on the other. It is more or less generally accepted that Russia belongs to the civil-law system because of the structure of its legal order, the hierarchy of the sources of law, the style of legal reasoning and other conventional criteria. A civil-law judge shall, as shown later, subsume a given practical situation under the formulation of an abstract rule, and connect his or her decision, thus obtained, with the rules and principles of the legal order. Nevertheless, this connection can be simulated, and judge's findings can enter directly contradict the literal meaning of law. The Constitution contains a number of liberal principles, among which are the principles of ideological diversity ("In the Russian Federation ideological diversity shall be recognized; no ideology may be established as a state or obligatory one" -Art. 13) and of secularity ("The Russian Federation is a secular state; no religion may be established as a state or obligatory one" -Art. 14). These articles are included in Chapter 1 "The Fundamentals of the Constitutional System", which implies that law-creation and law-enforcement in Russia shall be subject to these principles. Their pivotal significance is stressed in Art. 16 (para. However, the applicability of these principles and rules is largely limited by two major constraints: the authoritarian political system with its traditionalist ideology and the formal training of legal actors who have been and still are taught to see the law as nothing but a set of commands of the sovereign and to consider the subjects of law (human beings) as merely addresses of these commands with no rights independent of or prevailing over these commands. 35 These constraints will be discussed in the following section.
Russian and Western
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The intellectual framework
Traditionalism, 36 which serves as the philosophical base of these constraints, implies that the supreme societal value is ascribed to the collective unity, and the individuals are considered first of all as members of the collective and have thence no independent value taken apart from 40 The paradigmatic example is the case of Pussy Riot punk singers that have been examined by us elsewhere: Mikhail Antonov, "Beyond formalism: sociological argumentation in the "Pussy Riot" case", 1 Revista Critica de Derecho Canonico Pluriconfesional (2014), 15-25. field, translating political programs into legal discourse (which is basically the function of judiciary everywhere, although with different political agendas). 41 On the other hand, there is a certain sense of justice in every legal system, even if it can be viewed as perverted or incorrect from particular standpoints-like slavery in the ancient legal systems that nowadays is considered to be unjust and absolutely illegal. The same can be said about the sexual minorities that were prosecuted by courts in Western Europe some decades ago.
To explain a historical or a contemporary legal system means to grasp the specific sense of justice which reins in it and prefigures the application of the legal texts and the regulation of human behaviour with the help of these texts. The sense of justice that guides Russian judges is quite particular: it is based on legal formalism and neglects principles in favour of fixed rules; it does not endorse human rights but rather delimits them; it does not respect individual autonomy and subordinates individual choice to collective interests. In this ideological sense the Russian legal system stands apart from Western law, and this is in spite of its official constitutional texts based on Western standards and principles. 42 Nonetheless, there remains a sense of justice that needs to be examined rather than being condemned ab initio. . It is demonstrative that calling for wider application of morality in Russian courts, Yaroslavtsev systematically refers to the doctrine of Christianity. His basic thesis is that justice prevails over the law (zakon) because "application of the laws are not the ultimate goal of judges-they are there to look for justice and truth" (Ibid., 9). 43 and the Supreme Court. In other words, in spite of the prevailing theoretical dogmas, the legal norms in judicial practice are divided into two categories: those that are applied through subsumption ("hard" rules), and those that are applied through balancing ("flexible" principles).
The application of the former is mandatory, and the application of the latter is discretional (in the neutral sense of this wordbasing on discretional balancing). Human rights fall within this latter category, and Russian courts feel free to use a "margin of appreciation" when assessing whether legal protection should be given to a certain freedom or a right in cases where there is no freedoms. Such balancing is the main argumentation point in court cases connected with "nontraditional" minorities, and is implicitly present also in the above-cited federal legislation, and in the discourse of the chief judges. This argumentation provides some clues to the philosophy that underpins the Russian exceptionalism in the matters of the rights of minorities. 52 A closer look at this philosophy discloses its anti-universalist stances-the proponents of this conservative approach stress that Russia has religious, cultural and other civilizational particularities, which make the legal regulation of human rights in this country to be irreducible to the universalist humanitarian standards of the West.
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Following this track can help to explain why religion, morality and law work together in Russia quite specifically-with no prevalence on the part of law (which is conceptually expected from a rule-of-law state), and with law's regulatory role being subject to the concerns of sovereignty. Formally, Russia is a secular, rule-of-law and democratic state, which promotes value pluralism (Art. 1 of the Constitution), but in fact the moral and religious principles often prevail over the legal ones not only in politics, but also in court proceedings. That is why the courts, scholars and politicians in Russia sometimes admit that the "liberal" constitutional human rights are binding only insofar as they do not contravene the "public" morality, "social gouvernement des juges' is seen by many political actors as incongruent with the conservatively viewed ideals of democracy. Whether these ideals are 'correct' or not is a question to be decided through public debates with the participation of all citizens or, at least, their representatives.
Evidently, the ECtHR is also engaged in a more complicated game than the modest interpretation and application of the Convention-the text of which is silent on most of the topics discussed before this court. Whether a crucifix can be displayed in a public school or whether medical personnel can wear crucifixes around their necks: these and many other issues require going far beyond the text of the Convention, and imply discerning and balancing basic values. If we accept moral pluralism in the sense that there is no universal moral system (be it Western,
Christian, "civilized" or some other), but many moral systems, each of which has its raison d'être, then courts engaged in these penumbra cases (to use the term of H.L.A. Hart 63 ) are always responsible for their value choice and shall justify it with reference not to one single system (e.g., that of liberal values implicitly present in the notorious "necessity for a democratic society") but to various systems. In other words, it means that the agency (be it a court or a parliament) that assumes responsibility for making a value choice which is valid for different countries shall become a platform for intercultural dialogue and not so much an ambo for moralizing. The question whether the ECtHR is apt for this task, goes beyond the limits of this paper.
In fact, the role the ECtHR is playing in this regard seems to be different from the role of the Russian judiciary; their respective attitudes towards value innovations in society, also differ significantly. This problematizes the role of the ECtHR for the Russian legal system and, more generally, for all national legal systems with which this court cooperates. This creates an arena for discrepancies with national courts because of the different normative frameworks which frame the working of European and national institutions. Along with the potential conflict between international law and domestic laws, conflicts of the regulatory backgrounds also occur.
The national cultural environment protected and promoted by the member-states is not always in perfect harmony with a "common European (legal) culture" which the ECtHR and other the sense of the dominating legal, and presumably not only legal cultures) countries can serve here as an illustration. It is not unexpected that the greater the distance between such countries and the allegedly "pan-European" cultural core, the more they resist cultural uniformization by claiming that the ECtHR is not competent to articulate the prevalence of any values.
The stance consequently repeated both by the Russian authorities and by the Russian Orthodox Church is that, in the final analysis, nothing justifies the validity of the moral precepts sermonized by the ECtHR, and their pretention to universality (at least, within the European area). On the contrary, they maintain that a wider margin of appreciation is reasonably needed provided that there are significant differences between countries and cultures. 64 From this perspective, the question is not about the complete uniformity of the interpretation and implementation of human rights but about the practical reasonableness of the restraints that national legal orders may impose on the exercise of human rights in a given country. 65 This reasonableness can have two dimensions. One of them is universal, setting out to discover some rules valid for any nation or state, and another is relative, searching for contingent rules depending on circumstances of each country. The debates between the ECtHR and national governments about legality can be described in the logic of these two dimensions of reasonableness.
Religious feelings as a legal defence for social conservatism
Legal systems can be distinguished from each other in many ways: not only in the textual differences of statutes but also the difference of legal styles which underpin different the normative dimensions. The legal mentality may largely influence the practices of the interpretation and application of statutes, so that very similar texts and laws can have different effects in different cultural environments. Applying these generally accepted comparative ideas to Russian law, we can obtain a better understanding of the fact that, being mostly copied from 
Conclusion
This paper has analysed the cultural constraints that are factually imposed on the actors of the Russian legal system by the prevailing social philosophy which is characterized by a significant degree of religious conservatism. This conservatism is predictably opposed to sexual minorities and to those who want to defend or justify them. Examining the 2013 amendments about traditional values and the case law of the application of these amendments, along with the discourses of some judges of RCC, the author concludes that religious credos have a strong impact on decision making in Russian courts, and can sometimes overrule the formal provisions of the Constitution and laws that grant protection and guarantees to the sexual minorities. This situation can be explained with the reference to the prevailing social philosophy which promotes conservative values and emphasises collective interests. The reasons for this specific development of Russian intellectual culture in this regard are beyond the scope of the paper, but it can be asserted that this development, historically rooted in religious ideas, still shapes the general conservative attitudes of Russians toward sexual minorities. These attitudes cannot be ignored by judges and other actors of Russian legal system who, to some extent, are subject to the general perception of what is just, acceptable, and reasonable in the society.
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